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UKMARKS 

Claim 1 has been amended for clarity, to correct a minor typographical error and to specify Unit 
the composition includes Bacillus subtilis and at least ouo of the previously specified microbial species 
and that the microbial species have been proliferated on a complex substrate. Support for ihis 
Amendment can be found, e.g., at page 18, lines 14 and original Claim 9. Claims 10 and 14 have also 
been amended to specify that the microbial species have been proliferated on a complex substtatc, 
Support for these amendments maybe found, c.j>., in iho specification for example aL page 9, lines 19-21 
and in original claim 16, Claim 14 has also been amended to correct a minor typographical error and lo 
specify that the plurality of microbial species includes Bacillus subtilis and at leasl one of: Bacillus 
thuringiensis, Curtobactcrium sp., Arthrobaeter paraflfnu:us, Pseudomonas fluoresceins and Ooiuomonas 
acidovorans. 

Claims 9 and 16 have been cancelled. 

No new matter is added. Accordingly, the Applicant respectfully requests entry of the 
amendments, 

In view of the above amendments and following remarks, the Examiner is respectfully request to 
withdraw the rejections and allow Claims 1 and 3-8, 10-15 and 17-21, the only claims pending in this 
application, 

Rej ection U nihk 3 5 U.S.C. §101 
Claims 1,3-21 have been rejected under 35 I J.S.O, §101 as being directed to non-statutory 
subject matter which the Examiner asserts includes naturally occurring microbial am! fungal species. 
Although the Applicant docs not acquiesce to the rejection, the Applicant wishes to expedite prosecution 
of this application. Accordingly, independent Claims 1,10 and 1 4, and the claims that depend 
therefrom, have been amended to specify that the microbial species have been proliferated on a complex 
substrate. In view of these amendments to Claims 1 , 10 and 14, the Applicant respectfully requests that 
this rejection be withdrawn. 

Rejection Un tuck 35 RS.C» §103(a) 
Claims 1 , 3-9 and 21 have been rejected under 35 U,S.C. §103(a) as being unpatentable over 
Reinbergen (WO 97/31879) in view of Zuckcrman ct al. (US 5,378,460. The Applicant respectfully 
submits that Claims 1 , 3-9 and 21 arc patentable over Reinbergen in view of Zuckcrman ct aL 
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As noted above, Claim 1, and Claims 3-8 and 21 that depend therefrom (Claim 9 1ms been 
cancelled), specify compositions that include Bacillus sublilis and at least one of Bacillus thuringiensis, 
Curtobacterium sp., Arthrobacler paraffincus, Pscudomonas fluorescens and Comomonas acidovorans. 
However, Rcinbcrecn does not teach or suggest such a composition. More specifically, Kembcrgcn does 
not teach or suggest a composition that specifically includes Bacillus subtilis and at least one of Bacillus 
thuringiensis, Curtobacterium sp., Arthrobactcr para tti nous, Pscudomonas fluorescens and Comomonas 
acidovorans. In Tact, while Reinbergen teaches the use of Bacillus subtilis in certain instances, 
Rcinbcrgcn docs not even mention any of the other microbial species specified in the churns, i.e., 
Reinbergen does not mention Bacillus thuringiensis, Curlobactcrium sp,, Artbrobacter paraffinous, 
Pscudomonas fluorescens and Comomonas acidovoi ans. Accordingly, not only does Reinbergen tail to 
teach a composition that includes Bacillus subtilis and ai least one of Bacillus thuringiensis, 
Curtobacterium sp., Arthrobactcr paraffineus, Pseudonionas lluorcsccus and Comomonas acidovorans, 
but Rcinbcrgcn also fails to even suggest such as composition as Reinbergen docs not even nwnlion 
Bacillus thuringiensis, Curtobacterium sp., Arthrobactcr paraffineus, Pscudomonas iluorcscens and 
Comomonas acidovorans. 

In making this rejection, the Examiner cites to Zuckcrman ct al. for teaching the use of B. 
thuringiensis. However, Zuckemian ct al. is directed to B. thuringiensis (Bt) strains and spores and 
derivatives or mutants of Bt strains (see for example col. 2 lines 31-32 and col, 3, lines 65-66). 
However, Zuckcrman ct al do not teach or even suggest Bt in combination with any olhcr niiw obiat 
species, let alone in combination with Bacillus subtilis* 

Accordingly, there would be no reason to modify the invention of Rcinbcrgcn with respect to a 
composition that includes Bacillus subtilis with the teachings of Zuckcrman ct al. with respect to 
Bacillus thuringiensis, as neither of these references teaches or even suggests a composition includes 
both Bacillus subtilis and Bacillus thuringiensis and in fact while each reference teaches the use of one 
of the microbes, each fails to even mention the oiht:r microbe. As such, there is no motivation in any of 
the references, or in any of the art of record, to modify the teachings of Reinbergen to make a 
composition as claimed by the Applicant by selectively choosing one of the microorganisms taught in 
Rcinbcrgcn (Bacillus subtilis) and selectively omitting all the other microorganisms taught in 
Rcinbcrgcn, and combining the selected microorganism with the teachings of Zuckcrman el al with 
respect to Bacillus thuringiensis in spite of the fact th<;t Rcinbcrgcn docs not even mention using 
Bacillus thuringiensis and the Examiner has not provided u reference or combination of references that 
teaches a composition of Bacillus subtilis and Bacillus thuringiensis or a composition of Bacillus subtilis 
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and any oftho other specified microbial species for that matter. Accordingly, for at least these reasons, a 
proper prima facie case of obviousness cannot bo made. As such, the Applicants respectfully request 
that this rejection be withdrawn. 

Claims 10-13, 14 and 17-19 have been rejected under 35 U-S.C, §103(a) as being unpatentable 
over Rcinbcrgen (WO 97/3 1 879). Hie Applicant respectfully submits that Claims 1 0-1 3, 1 4 and 17-19 
are patentable over Reinbergcn, In regards to Claims 10-12 which recite a composition having a 
plurality of distinct microbial species made up of at least 5 different bacterial species and at least 2 
different fungal species, Rcinbcrgen docs not teach or suggest a compositions that must have t*t least 5 
different bacterial species and at least 2 different fungal species, each of which possesses all of the 
claimed limitations. Furthermore, none oftho specific tramples of compositions taught in Rcinbcrgen 
include at least 5 different bacterial species and at least 2 different fungal species. In fact, Rcinbcrgen 
docs not even teach or suggest a composition that includes at least 5 different bacterial species and at 
least 2 different fungal species. 

While the Examiner acknowledges that Rtsinbcrgon docs not disclose a composition containing at 
least 5 different bacterial species and at least 2 difiuonl fungal species, the Examiner asserts that it 
would have been obvious to one of ordinary skill in tin? art of horliculturc/agriculture to modify the 
composition of Rcinbcrgen by making it with at least 5 different bacterial species ami at least 2 different 
fungal species- each having the properties as claims) in the subject claims, llic Applicant lias requested 
thut the Examiner cite to a reference of record or provide an affidavit by the that would sitppoi t thu 
Examiner's position that it would have been obvious to one of ordinary skill in the ail at the time of the 
invention to modify the composition of Rcinbcrgen by selecting from the plurality of microorganisms 
taught at least 5 different bacterial species and at le.ist 2 different fungal species- each having the 
properties as claimed in the subject claims. While the Examiner has not cited a reference of record or 
provided an affidavit that supports the position lhat it would be obvious to modify the composition of 
Rcinbcrgen by making it with at least 5 diffcrenl huclcriiri species and at least 2 different fungal species 
all having the properties specified in the subject claims, the Examiner has addressed the issue in the 
Examiner's response to the Applicant's previous arguments, In addressing the Applicant's previous 
arguments, the Examiner asserts that from Rcinbcrgen' s general teachings regarding that the "amount of 
spores of microorganisms added to solutions if the invention is not lixed per sc, and necessarily is 
dependent upon the degree of soil and/or plant remedial (on required, the number and identity of 
microorganism species needed in the formulation", it is ''apparent that Rcinbcrgen anticipates mixing 
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species with the motivation to achieve the needed n^u!(s. s> The Examiner continues thai in view of the 
goal of Rcinbcrgcn to "rejuvenate soil and promote the growth of beneficial soil microorganisms", it 
would be obvious to make a composition that includes at least 5 different bacterial species and at least 2 
different fungal species. 

However, while the Examiner has pointed to teachings of Rcinbcrgcn directed to (I) the amount 
of microorganisms dependant upon the number and identity thereof, and (2) mixing species, tlio 
Examiner has provided nothing to support an assertion that Rcinbcrgcn teaches or even surges Is a 
composition of at least 5 different bacterial species and at least 2 different fungal species, let alone at 
least 5 different bacterial species and at least 2 different fungal species wherein each- is antagonistic 
against a plurality of microbial pathogens, non-pathogenic towards plants and animals, is lolciunt of 
high temperatures, grows rapidly and has been proliferated on a complex substrate as claimed in llic 
subject claims. As noted in the Applicant's previous response not all of the microorganisms taught in 
Rcinbcrgcn satisfy all of these claimed features. 

More specifically, what Rcinbcrgcn does teach is a composition that includes microorganisms, 
and Rcinbcrgcn discloses exemplary microorganisms, i.e., bacteria, fungus and yeast, that may be 
included in the composition (page 5, lines 11-16; pa.^o l K line 14 - page 10, lino 5). Reinborgeu also 
teaches that the composition may include a mixture of microorganisms. However, nowhere in ihc 
disclosure of Rcinbcrgcn is it taught that the composition is madoup of a plurality of microorganisms 
and that each microorganism that makes up the composition is antagonistic against microbe pathogen.?, 
non-pathogenic toward plant and animals, tolerant of hi^h temperatures, grows rapidly, and is 
proliferated on a complex substrate or is it taught or suggested to choose such microorganisms from the 
microorganisms disclosed. Furthermore, nowhere docs Rcinbcrgcn teach that the composition includes 
at least five different bacterial species and at least tv»o different fungal species, nor is it taught to choose 
at least five different bacterial species and at least two fungal species from the microorganisms 
disclosed. As described in the Applicant's previous response to the Office Action dated January 31, 
2002, Rcinbcrgcn also teaches yeast species and othor microorganisms which do not posses the claimed 
characteristics. Accordingly, nowhere in the disclosure of Rcinbcrgcn is it taught to select at least five 
different buctcrial species that possesses all the claimed properties and at least two different fungal 
species that possesses all the claimed properties from tho multitude of microorganisms provided by 
Rcinbcrgcn from the list of microorganisms taught in Rcinbcrgcn, which list includes microorganisms 
that do not posses all of the claimed properties. 
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Furthermore, the Applicant submits that prellsrred compositions of Rcinbcrgcn also do not 
include at least live different bacterial species at least two different fungal species. Accordingly, the 
Applicant directs the Examiner to the Examples section of Rcinbcrgcn. Example 1 teaches a solution I 
that includes (1) the yeast species Saccharomyccs ccrevmae (page 1 1, lines 15-16), and (2) a mixture of 
Bacillus subtilis, Bacillus Ucheniformis and Bacillus mrttfalerium. In other words, Kcinbcrgcn not only 
leaches the use of a microorganism that do not posses the claimed properties, but Reinbcrgon also 
fails to specify the requisite number of respective microorganisms* at least five different bacterial 
species and at least two different fungal species. F!x;tmple 1 also loaches a solution 2 IhaL that is made up 
of the yeast species Saccharomyccs ccrcvisiae ami the bacterial species Bacillus (page 12, line* 1-2), 
i.e., solution 2 also includes a microorganism that does not posses all the claimed proi>ertics and docs 
not include at least five different bacterial species and at least two different fungal species. Fur Ihcmiore, 
Example 1 teaches a solution 3 that includes the yeast species Saccharomyces ccrcvisiae (page 12, line 
7) and the bacterial species Bacillus such that solution 3 also includes a microorganism that does not 
posses all the claimed properties and fails to teach at least five different bacterial species and fit least two 
different fungal specie. Likewise, Example 2 teaches solutions that include the ycast/bneteriat solution 
of Example 1 (page 13, lines 8-9), and thus teaches the i'sc of microorganisms that do not posses all the 
claimed properties. Furthei*more, the solution of Kxample 2 omits at least one fungal species, where the 
inclusion of such fungal species is claimed in Clami 1 . Example 4 teaches the use of the solution taught 
in Example 1, La, a solution that includes a yeast spoeics and does not include at least live different 
bacterial species and at least two different fungal specie**. (Example 3 did not disclose the specific 
microorganisms in the composition.) Therefore, at least three of the four examples disclosed in 
Rcinbcrgcn teach compositions having microorganisms that do not posses all of the claimed properties, 
i.e M include the yeast species Saccharomyces ccrcvisiae. Furthermore, at least three of the four examples 
of Rcinbcrgcn do not include at least five different bacterial species and at least two different fungal 
species. 

Accordingly, nowhere does Reinbergen leat li or suggest to pick and choose from the multitude 
of microorganisms disclosed in Rcinbcrgcn those microorganisms lhat posses all of the claimed 
properties, while omitting those microorganisms that nre disclosed lhat do not posses all ofthc claimed 
properties. Furthermore, nowhere in the disclosure of Kcinbcrgcn is it taught to select at least five 
different bacterial species and at least two different fungal species from the multitude of microorganisms 
disclosed, let alone to select at least five different bacletial species and at least two different fungal 
species from the list of microorganisms that specifically posses all of the claimed properties. In fact, 



Received from < 650 327 3231 > at 10/30/03 3:32:41 PM [Eastern Standard Time] 9 



OCT-30-03 THU 01:43 PM BOZICEVIC 



FAX NO. 650 327 3231 



P. 11 



Ally Dkl.Ncv. YAMA-008 
USSN: 09/695,531 

preferred compositions taught by Rcinbcrgcn not only omit fungal species all together, as well as at least 
five different bacterial species, but they include microorganisms that do not posses all of the claimed 
properties. As such, Reinbergcn docs not teach or even suggest all of the claimed limitations, namely a 
composition that includes at least five different bacterial species and at least two different fungal species 
wherein each microbial species is (a) antagonistic against a plurality of microbial pathogens; (b) non- 
pathogenic towards plants and animals; (c) is tolerant of high temperatures; (d) grows rapidly; and (c) is 
proliferated on a complex substrate. 

The Examiner has staled that it is obvious to one of skill in the art in the liorlieuliural/a^ncultural 
to make a composition with at least five different bacterial species and at least two diffctcnt fungal 
species from the teachings of Rcinbcrgcn. However, the lixaminer has not provided support for this 
assertion except to point to generalized teachings of Runbergcn directed to compositions that omit 
mention of any particular number or mixture of mienxtf ^anisms ami/or mixture or even any mention 
that the microorganisms of a composition must pussos the properties as claimed in these claims. As 
described in detail above, Rcinbcrgcn docs not teach or suggest a composition of at least Jive different 
bacteria! species and at least two different fungal species nnd as such docs not leach a composition of at 
least live different bacterial species and at least two different fungal species wherein each microbial 
species posses the claimed properties. Accordingly, motivation to modify the Rcinbcrgcn invention to 
include all of the claimed limitation cannot be found in the cited reference as Rcinbcrgcn docs not even 
make any mention of a composition of at least five different bacterial species and at least two different 
fungal species. 

The Applicant respectfully submits that the Examiner has used the Applicant's own disclosure to 
force grounds of rejection in this case. The Examiner simply has not provided a reference or 
combination of references that would suggest a composition as claimed in the subject claims, Rather, the 
Applicant respectfully submits that the Examiner has relied heavily upon hindsight gained from reading 
the present disclosure in concluding that the present invention would have been obvious. Accordingly, 
the Examiner has clearly failed to make a prima facie case of obviousness with respect to Ihc above 
claims for at least this reason. 

The Applicant respectfully submits that Claims 13 and 14, and Claims 1749 that depend 
therefrom, are also patentable over Rcinbcrgcn. Claim 13 includes the composition of Claim 1 and 
Claim 14 has been amended to specify that the plurality of microbial species include Bacillus snblilis 
and at least one of Bacillus thuringiensis, CurtobaeU.rhun sp., Arthrobactcr paraftmcus, Pscudnmonns 
fluorcscens and Comomonas acidovorans (i.e., a composition according to Claim 1 as referred to in the 
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preamble), Accordingly, the Applicant respectfully submits that these claims arc patentable over 
Rcinbcrgcn for reasons analogous to those described above with regard to Claim, Lc>, Rcinbcrgcn fails 
to teach or suggest a composition that includes Bad Dim subtilis and at least one of Bacillus 
tburingiensis, Curtobactcrium sp., Arthrobaeter parntTioens, IVseudomonas fluoreseens and Comomonis 
acidovorans and in fact while Rcinbcrgcn mentions Bacillus subtilis, Rcinbcrgcn docs not mal^ o mention 
any of the specified other microbial species. 

Furthermore, Claims 10 and 14, and Claims 17-19 that depend therefrom, have been amended to 
specify that each member of the plurality is proliferated on a complex substrate. However, Rcinbcrgcn 
does not teach or suggest the proliferation of mirrooi grinisms on a complex substrate and as such docu 
not make obvious these claims for at least this reason. 

Accordingly, for at least the reasons described above, the Applicant respectfully requests that 
this rejection be withdrawn. 

Claims 15 and 20 have been rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Rcinbcrgcn. As these claims depend from Claim 14, (he Applicant respectfully submits (hat Claiim 15 
and 20 are patentable over Reinbergen for at least reasons analogous to those described above with 
Tcspect to Claim 14, Accordingly, the Applicant respectfully requests that this rejection be withdrawn, 

Claim IG has been rejected under 35 U.S.C. § 103(a) as being unpatentable over Rcinbi rgcu in 
view of Kosankc ct al. (US 5,695,541). The Applicant respectfully submits that Claim 1 6 has been 
cancelled. Accordingly, the Applicant respectfully inquests that the rejection of Claim 16 under 35 
U.S.C. § 103(a) over Reinbergen in view of Kosankc ct al. be withdrawn. 
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CpNCI.USlON 

In view of the above amendments and rcmaiks, thi:* application is considered lo he in good and 
proper form for allowance and the Examiner is respectfully requested to pass this application to issue. 

The Commissioner is hereby authorized to charge any fees under 37 C.F.K. §§1.16 and 1.17 
which maybe required by this paper, or to credit any overpayment, to Deposit Account No. 50-0815, 
reference no. YAMA-008. 

Respectfully submitted, 

BOZICEVIC, FIELD & FRANCIS LLP 
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